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IN THE UNITED STATES DISTRICT COURT
DISTRICT OF UTAH, CENTRAL DIVISION
JEFFREY VERNON MERKEY No. 2:05-CV-521 DAK
Plaintiff, AMICUS BRIEF OF ELECTRONIC
FRONTIER FOUNDATION AND
Vvs. AMERICAN CIVIL LIBERTIES
UNION OF UTAH IN OPPOSITION
YAHOO SCOX members atul666 and TO PLAINTIFF’S EX PARTE
Saltydogmn; PAMELA JONES ak.a MOTION TO CONDUCT
GROKLAW.COM, a.k.a. OSRM and EXPEDITED DISCOVERY
GROKIL.LAW.NET; GRENDEL a.k.a.
PAGANSAVAGE.COM; MATT MERKEY Date: August 17, 2005
ak.a MERKEY.NET; BRANDON SUIT Time: 11:30 am.
ak.a. MERKEY.NET; JOHN SAGE ak.a. Rm: 248
FINCHHA VEN.COM; MRBUTTLE a.k.a. Judge: Hon. Samuel Alba
IP-WARS.NET; JEFF CAUSEY ak.a. IP- Trial Date: Not set
WARS NET; AL PETROFSKY ak.a. Complaint Filed: July 20, 2005

SCOFACTS.ORG; DOES 1 through 200

Defendants.
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INTRODUCTION
Plaintiff Jeffrey Vernon Merkey’s Motion for Expedited Discovery and Amended

Complaint, which may generously be described as overreaching and far-fetched, invite this Court
to wade into a substantive and procedural thicket that will unnecessarily tie up the resources of
both the Court and the over 200 potential Defendants contemplated by the Plaintiff. While the
Amended Complaint and Motion for Expedited Discovery are ripe for challenge on multiple
grounds — and Amici assume that such challenges will be forthcoming — it is of particular
importance that this Court protect the First Amendment and due process rights of the anonymous
Defendants at this stage of the litigation. Unable to challenge Plaintiff’s allegations on their own
as they have yet to be properly informed of the very existence of the lawsuit, the anonymous
Defendants have a Constitutional right to have their identities protected by the Court until the
Plaintiff can meet minimal pleading and evidentiary requirements.
STATEMENT OF ISSUES AND FACTS

Plaintiff’s Amended Complaint, which includes allegations ranging from treason to
murder conspiracies, appears to gravitate around claims of libel, infliction of emotional distress,
and invasion of privacy. Amended Complaint (*Complaint™) at §f 102-134. His Motion to
Expedite Discovery, by contrast, turns on an alleged violation of an order from this Court to
permit Plaintiff to file under seal a settlement agreément from a prior litigation. Plaintiff’s Ex
Parte Memorandum of Points and Authorities In Support of Motion to Conduct Expedited
Discovery (“Motion™) at pp. 4-9. Following Plaintiff’s apparent failure to follow local rules
regarding filing exhibits under seal (see Order attached as Addenﬂum A), these documents were
made available to the public for a brief period of time during which they were reproduced and
posted on a variety of Internet web sites. Comments critical of Plaintiff regarding the settlement

agreement and other issues were apparently posted on a variety of web sites by a variety of

individuals. Plaintiff subsequently amended his Complaint to briefly refer to this distribution.
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Four of the Defendants, drawn into the alleged conspiracy on the basis of posting on
public web sites comments critical of Plaintiff, are anonymous, appear to have no relationship to
each other or the named Defendants, and are identified only by their online screen names. These
Defendants are identified in the Caption as atul666, saltydogmn, and Grendel ak.a.
PaganSavage.com, and MrButtle. Plaintiff has moved the Court, ex parte, for leave to issue
subpoenas to Internet service providers (and “other attorneys”™) for the purpose of locating and
identifying the anonymous Defendants, presumably so that they can be served with summons
and be subject to further discovery proceedings.! Motion at 9.

Plaintiff provides no admissible evidence that in any way substantiates his allegations
regarding the anonymous Defendants. Plaintiff provides no admissible evidence that
demonstrates any effort to identify and serve the Defendants. Plaintiff now comes before the

Court, with little more than conjecture, seeking to override their First Amendment interests.

ARGUMENT
L Plaintiff Cannot Meet the Applicable Standard for Expedited Discovery.

Plaintiff’s allegations fall short of meeting applicable standards for expediting discovery.

A, Plaintiff Cannot Meet Either the Notaro v. Koch or Good Cause Tests for
Expedited Discovery.

Courts generally apply one of two tests for expedited discovery. See In re Fannie Mae
Derivative Litigation, 227 F.R.D. 142, 142-43 (D.D.C. 2005) (citing a range of courts who have
applied both tests). The Notare v. Koch test requires plaintiffs to demonstrate (1) irreparable
injury; (2) some probability of success on the merits; (3) some connection between the expedited
discovery and the avoidance of the irreparable injury; and (4) some evidence that the injury that

will result without expedited discovery outweighs the injury that the defendant will suffer if the

! Plaintiff also seeks expedited discovery of the identities and location of the named defendants.
Amici appear here solely in support of the right to anonymous speech put at risk by Plaintiff’s
discovery request.
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expedited relief is granted. See 95 F.R.D. 403, 405 (S.D.N.Y. 1982) (denying motion for
expedited discovery given, inter alia, significant gaps in the plaintiff’s legal claims); see ailso
Irish Lesbian & Gay Org. v. Giuliani, 918 F. Supp 728, 730 (S.D.N.Y. 1996) (motion for
expedited discovery denied; organization's document request was not reasonably tailored to two-
week time constraints presented by case, need for discovery was questionable in light of
similarities to prior case brought by organization, and both sides would have full opportunity to
explore issues at forthcoming evidentiary hearing).

The more liberal “reasonableness” test calls for courts to decide motions for expedited
discovery based on the “reasonablencss of the request in light of all of the surrounding
circumstances . . . .” Entmn’t Tech. Corp. v. Walt Disney Imagineering, 2003 W.L. 22519440,
No. A. 03-3546, *3 (E.D.Pa. Oct. 2, 2003) (internal quotation marks omitted) (attached as
Addendum B); see also Qwest Communications Int'l Inc. v. WorldQuést Networks, Inc., 213
F.R.D. 418, 419-20 (D. Colo. 2003) (denying expedited discovery where plaintiff had not filed
for preliminary injunction, had yet to serve defendant with modified or original complaint, and
sought a large quantity and range of documents). Among the factors to be considered are: (1)
whether a preliminary injunction is pending; (2) the breadth of the discovery requests; (3) the
purpose for requesting the expedited discovery; (4) the burden on the defendants to comply with
the requests; and (5) how far in advance of the typical discovery process the request was made.
See Entmn’t Tech. at *3-5.

Plaintiff has not addressed, much less established, the elements of either test, particularly
with respect to the anonymous Defendants. Applying the Notaro test, Plaintiff does not contend
that he will be irreparably injured if discovery is not expedited. As for the “reasonableness” test,
there is no preliminary injunction pending and the discovery requests are vague and therefore

overbroad (for example, Plaintiff apparently wishes to subpoena not only information pertaining

to the identified and locations of Defendants, but also “evidence collected” by unnamed ISPs and




